
BEFORE THE ENVIRONMENTAL PROTECTION APPEAI,S BOARD

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

WASHINGTON,  D.  C.

- - - - - - - x

Tn  re :  :
, l

I ' i  l

p r r c q p l - l  f - i  l -  \ , '  F n a r . r l /  r - F n l -  p r  D q n  A n n a F l  N O .!  ! ! 1  u t r v

i , . -

i i _

i----1

W a s h i n g t o n ,  D .  C .

T h u r s d a y ,  A p r i l  3 ,  2 o 0 8

The above-ent i t fed matter came on

for STATUS CONFERENCE at approximately 1:09

p.m. at  the Environmental  Protect ion Agency,

1341  G S t ree t ,  NW,  Wash ing ton ,  D .C .

BEFORE :

EDWARD E. REICH

P r e s i d l n g , f u d g e

J
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APPEARANCES :

On behal f  o f  Bay Area Ai r  eual i ty  Managemenr

D i s t r i c t :

ALEXANDER G. CROCKETT, ESQUIRE

A s s l s t a n t  G e n e r a f  C o u n s e f

Bay Area Ai r  Oual i ty  Management  Dis t r ic t

9 3 9  E f l i s  S t r e e t

S a n  F r a n c i s c o ,  C a f i f o r n i a  9 4 1 0  9

F a x :  ( 4 1 5  )  7 4 5 - 5 r 0 3

O n  b e h a l  f  o l  p e t  i t i o n e r :

R O B  S I M P S O N  ( p r o  s e )

2'1 725 Grandview Avenue

Hayward,  Cal i forn ia 94542

F a x :  ( 5 1 0 )  5 8 3  - 3 2 0 1

On behal f  o f  Russel  I  Ci  r r r  t rna" . .n /  . ,ant -or ,  LLp.

JEFFREY D.  HARRIS,  ESQUIRE

El l lson Schneider  & Harr is ,  LLC

2015 H Street

S a c r a m e n t o ,  C a l i f o r n i a  9 5 B 1 l _ 3 1 0 9

F a x :  ( 9 1 5 1  4 4 7  - 2 t 6 6

On behal f  o f  Cal i forn ia energy Commission:

RICHARD RATLIFF, ESQUIRE

Cal i forn ia Energy Commi ss ion

Senior  Staf f  Counsef

1516 Nlnth St . reet

Sacramedto,  Caf i forn ia 95 814

F a x :  ( 9 1 5 )  6 5 4 _ 3 8 4 3

ALSO PRESENT:

Eur ika Durr

B .  S L a n f e y  R o s s

* * * * *
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P R O C E E D I N G S

MS. DURR: The Envi ronmenta l  Appeals

Board of  the Uni ted States Envi ronmenta l

D r l r  6 - t - i - h  ^ d a h ^ "  i -  n o w  i n  s e s s i o n  l o r  a

h , - : r . i r | / l  i n  r  r - f  e ' r a n a a  l - ^  p r r c q a l  l  r - i t - v  E ' n a r- . . -  sv

C e n t , . r  p S D  A n n p a  l  N ^  n l  - -  T r m  q . \ ] . r \ /  n 8 - 0 1 .

The Hnn. ) rah  I  a  ,T r  r . l . rF  Edward  Re ich

n r e q i d i n a

JUDGE REICH: Good morning,  everybody.

SPEAKER: Good morning,  Your  Honor.

JUDGE REICH: I  welcome everybody.

Thank you a l f  for  making yoursefves avai fabfe

F - T  l -  h a  n r r r r r . l a F q  ^ F  l -  h i  q  h o r r i n a  T . a t -  m o

l - r r i  r = f  I  v  i  r r s f  r l  i  e r - r r e q  t h e  n a t u r e  o f  t h i S

n r n r - e c d i  n o  e q  i f  - -  a s  T  f r i e d  t  n  e m n h a s i  Z e  i n

my o rde r ,  i t ' s  no t  an  o ra l  a rgumen t .  We ' re  no t

real fy expect ing or reaf ly }ooking for argument

on legal  issues. I  th ink the part ies have
3

, n d l r F r l  a n 1 -  l  r r  r - n r r e r e r l  t h a t  i n  t h e i r  b r i e f  s .

I t 's  not an evi-dent iary hear ing,

but i t  is  an on-the-record proceeding in the

a . r r t t r f  ran . r r te r  the le

Beta Court Reporting
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1  w111  be  a  t ransc r ip t  made  o f  t he  p roceed ing ,

2 and i t  wi l l  be part  of  the record as a

3  p roceed ing  be fo re  the  Board .  So  i n  tha t

4  sense ,  i t  i s  somewha t  o f  a  fo rma f  p rocess .

5 The pr imary process is to af low us

6  to  ge t  a  be t te r  unders tand ing  o f  t he

7 interplay between the pSD proceed. ing and the

8 broader CEC proceeding. Some of the

9  ques t i ons  tha t  I  ask  w i l l  l i ke l y  go  to

10 process in general ;  some may be speci f ic to

11  Russe l l  C i t y .  I n  t he  f i r s t  i ns tance  r  - i r r< f

12 want.  Lo have a better understandlng of how

13  those  p rocesses  dove ta i l .

t4 I  do understand that there are a

15 number of  issues that were raised in the

16 pet i t ion and in the response and for the

17 br ief ing that go beyond Lhe not ice t .hat you

18 are focusing on this morning. I  assure you

19  we  haven , t  f os t  s igh t  o f  t hose  i ssues .  Bu t

20 for purposes of th is cal l ,  our focus rea l  Iw

27  i s  t o  ge t  a  be t te r  unders tand ing  o f  t he

22  no t i ce  p rocess ,  pa r t i cu fa r l y  w i th  respecc  ro

Beta Court Reporting
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f .he  n t -on . )ser l  PSn nF- r ' t i t  -

D r r - i n q  r h e  c o u r s e  o f  t h i s

c o n l e t e n c e  c a l l ,  I  m a y  a s k  q u e s t i  o n s  t h a L

r l l  I  i m ^ | , - l r r  r r r r  n  ^ r , r  n ^ f  1 - ^  l - \ 6  I a d :  I  l \ f

re. l .  evanl .  I  woul d suggest you noL over l  y

ana l yze  Lhe  ques t  i ons .  My  guess  i s  t he re , s  a

tendency in Washington -  -  whenever there's a

S r ) n r e m e  ( . o r r r r  . ^ q F  l 1 / z a  i n  d r a . t

deta i l  the quest ions which are ra ised - -  what

f  h c v  s a v  r h . r r r f  r , r h e r c  l -  h o  i r r , . l a o  i  <  a n m i  n a

f r om.  Save  you rse l f  t he  t roub le ,  because  I

don ' t  kno \ r  whe re  I 'm  com ing  f t om.

f 'm just  t ry ing Lo understand what

we ' re  dea f i ng  w i th  he re .  And  as  I  sa id ,  my

. f l r e s l - i / - r n s  w a  m : \ r  r r l  I  i m e t - F 1 1 7  . ' . \ n . ' l r r d a  i -  h au r L + , ! , s L L r  l

answe IS to have no bear i  ng on \ , /hat  we '  re

t r y i n g  t o  d e c j d e .  I ' d  r a t h e r  a  f u l l e r

p lc ture now when f  have everybody avai labfe.

Rat.her than having everybody kind

o f  r e c l t e  w h o ' s  o n  t h e  f i n e ,  l e t  m e  f o r

s impl ic i ty  rec i te  who I  understand to be on

t h e  l i n e ,  a n d  c o r r e c [  m e  i f  I ' m  n o t  a c c u r a r e

o
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1  i n  t h a t .

2 I  b e l i e v e  w e  h a v e  e s s e n t i a l l v  f o u r

3  p a r t i c i p a n t s :  o n e  b e i n g  R o b  S i m p s o n ,  t h e

4  P e t l t l o n e r  i n  t h i s  m a t t e r , -  t h e  s e c o n d ,

5  A l e x a n d e r  C r o c k e l L ,  r e p r e s e n l i n g  L h e  B a y  A T e a

6  A i r  Q u a l i t y  M a n d g e m e n t  D i s t r i c t ,  t h e

7  p e r m i t L i n g  a u L h o r i  t y  L o r  L h e  P S D  p e r m i t ;  L h e

I  t h i r d ,  R i c h a r d  R a t l i f f ,  r e p r e s e n t i n g  t h e

9 Caf l forn ia Energy Commission;  and four th,

1 0  l l e f  f  r e y  H a r r i s ,  w h o  r e p r e s e n t s  R u s s e l f  C i t y .

1 1 I q  l  h F r ' 5  : n r z h n d r , '  a l  < a

1 )  h r r l - i ^ i n ^ t - i n - t

1 3

1 4  r a n . r r f  a  r

1 5

R E P O R T E R :  Y e s .  S t a n  R o s s ,  t h e  c o u r t

JUDGE REICH: And the courc reporter.

1 6  T h a n k  y o u ,  M r .  R o s s -

! 7

1 8

REPORTER : You ' re r^/elcome .

MR.  S IMPSON:  S i r ,  t h i s  i s  Rob

L9 Simpson.  We do have an audience here at  Chabot

2 0  C o l  l e g e  c o n s i s t i n g  o f  l a c u ] t y ,  s t u d e n t s ,

2L representat ives of  envi ronmenta l  and lega1

2 2  g r o u p s .

Beta Couft Reporting
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,JUDGE REICH: I  have no problem wi th

t h a t  a s  f o n g  a s  t h e r e  i s n ' t  b a c k g r o u n d  n o t s e

t h a t  i n t e r f e r e s  w i t h  t h e  c a l l .  O t h e r w i s e ,

t h a t  ' s  f i n e .  T h e y ' r e  w e l  c o m e  a s  w e l l .

M R .  S I M P S O N :  O k a y .  T h a n k  y o u .

JUDGE RETCH: Let  me just .  go in to one

p r e l i m i n a r y  m a t t e r  b e f o r e  w e  g e t  i n t o  t h e

s u b s t a n c e  o f  t h e  c a l f  -

We did receive from Mr. Simpson

something styfed "opening statement of  Rob

S impson . r r  We  a l so  rece i ved  a  Bay  A rea  A i r

Qua l i t y  Managemen t  D is t r i cL .  response  to

D a l -  i  f  i  ^ h ^ n i  - ^  s f  a t  c m a n i -  r r r d i  h d  r  h a te  v y v / r r r r Y  ,  u l v  I  r r v  L j r

i f  we  accep t  Mr .  S impson ' s  open ing  s ta temen t ,

t ha t  we  accep t  t he i r  response .

Because  the re  i s  some lh ing  i n

Mr, Simpson's statement that I  r r i l l  want to

ask a quest ion about,  we are going to accept
n

i t ,  but we wif  f  a lso accept l_.he Bay Area

response. r  do want to emphasize, however,

prospect j -vely,  that there should be no

fu r the r  b r i e f i ng  on  th i s  ma tLe r  un less  i t ' s

Beta Couft Reporting
www.betarepofting.com
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1  e i t h e r  i n v i L e d  b y  t h e  B o a r d  o r  a p p r o v e d  b y

2 tne t joard -

3  T n  L e r m s  o l  a p p r o v a l  b y  L h e  B o a r d ,

4  i f  t h e r e  1 s  s o m e t h l n g  y o u  f e e f  t h a t  w e

\  ^ h , < . \ l r r t e l  r z  h r r r a  t - ^  L . h ^ . '  i  f . ^ ^  - ' , 1 - h i ,-  L ( - )  K I I O W ,  L  I l t l l  S U L I I  I  u  d

6  m o l i o n .  D o  n o L  i n c l u d e  w h a L  y o u ' r e  p r o p o s i n g

7  f r . \  f  i l , -  a l n n n  r . r i l h  w o r r r  m n f i o n  , - I  s t  S u b m i t

I  t he  mo t i on ,  t e l f  us  why  i L  i s ,  t e l l  us  \ r hy

I  i t ' r s  r e l e v a n f  .  F n d  t a l l  r r c  u r h r z  i t  ^ . ' u f  d  n o t

1 0  h a v e  b e e n  f i f e d  e a r l i e r ,  a n d  L h e  B o a r d  w i f f

11 rufe on that  moLron-

L 2  I f  w e  a c c e p t  l t ,  w e  w i f f  a l f o w  y o u

1 3  t o  f i l e  i t . ,  a n d  w e  w i f l  a l f o w  a  r e s p o n s e .

L4 And obviousfy,  the Board is  not  in terested in

' l q  
A n v l  h i n . '  t - h , r f  i q  r a n F r  i l  i n r r q  ^ t  l h i r l n a  f  l l a Aq t r J  L r l r r r Y

1 A  l -  . i , , l ^ 1 r

L7  So  w i t h  t ha t ,  f e t  me  a f so  sugges t

18 that i I  you'  re responding to something other

1 g  j - h a n  f h e  . r r r F q l -  i . \ y r  d i r , A . . f a . l  c n a . ' i  F i . ' ^ 1 l r '  t - ^j I / U ! | l j v u l r ] u v

? n  - - 6 d  t - o  i d c n t  i f v  v o r t r s F l f  f o r

2 I  pu rposes  o f  t he  cou rL  repo r te r  be ing  ab le  Lo

22  accu ra te fy  a t t r i bu te  comments  to  the  r i gh t

Beta Court Reporting
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W i t h  t h a t ,  l e t  m e  t u r n  t o  w h a t  t o

m e  i s  t h e  a r e a  I  n e e d  t o  u n d e r s t a n d  b e t t e r ,

1 0

A n d  i  h . r 1 -  ' c  l - h F  i  n l -  o r n l  : r r  h a r u r o a n  F h a  D q n

n r r - ) a F l q q  F n d  f h a  f - t r . r  n r i - ] l . a c q  M \ /

r r r r . l F T e t  : n d i  n n  i  c  1 -  l r = t -  1 - h 6  L ' : r '  i  1 -  l - \ ' h i  - :  l  1' -  - r - | . - -  y

works ,  a t  l eas t  as  to  i ssues  tha t  wou ld  be

r F l  F ' v ^ n f  j -  . \  f  h a  D q n  n r , 1 r . F q c  i  c  I  h ^ l  I  h a  n ^,  u !  F -  - - - - -  - _ - _  r s d y

A r e a  A i r  Q u a l i t y  M a n a g e m e n t  D i s t r i c t  d e v e l o p s

a  d r a f t  p e r r n i t  i n  - -  a n d  t h e r e ' s  a f s o  P D O C -

I t  is  put  out  for  publ ic  comment ,

af though I  understand the not ice of  puh, l ic

comment  is  acEual ly  handfed,  in  most  respecLs

a L  l e a s t ,  b y  C E C .  B u L  I  a m  a s s u m i n g ,  a n d  - L e L

m e  k n o w  i f  t h i s  a s s u m p t i o n  i s  c o r r e c t ,

M r .  C r o c k e t t ,  t h a t  t o  t h e  e x t e n t  t h a t  t h e r e

1 1

T 2

13

I 4

1 5

t 6

a7 are comments,  the comments come to the Bay

Area  A i r  Qua l  i t y  Managemen t  D is t r i c t .

The Bay Area Management D. istr ict

the one that woufd make a determinat ion as

t  he  . . lmmFn iq  l -  han  n r r t -  j -  ̂ da l -  ha r  l -  ho  f  i  n r ' l

ne rm i  l -  .  : na l  n r r f  t . \ r ' rF l -  ha r  a  rFq r_ ] . r r ] sp  j -  . r  j -  hg

1 8

L 9 l_s

2 Q

21,

22

t o
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1 0

1 0

comments document  that  goes hand in  hand wi th

a PSD permi t .  And then th is  document  in  the

form of  an FDOC then goes over  to  the

C a l  i  1  o r n i a  E n e r g y  C o m m i s s i o n .

I s  t h a t  g e n e r a f l y  c o r r e c t  ?

MR. CROCKETT: That  is  genera l ly

c o r r e c t ,  Y o u n  H o n o r ,  a n d  t h a t  i s  w h a L  h a p p e n e d

i n  t h i s  c a s e .  T h e  n o t i c e  i n v i t i n g  w r i t t e n

publ ic  comment  suggested that ,  or  s tated that

t .he comment .  be sent .  to  Weyman Lee,  the d is t r ic t

permi t t ing engineer ,  and that  1s whaL happened.

And then as you are assuming,  the process \ i rent

forward,  and an FDOC was prepared and a f inaf

P S D  p e r m i t  w a s  a f s o  i s s u e d .

1 1

I 2

13

L 4

1 5 , fUDGE REICH: Okay,  thank you.  When

1t  gets to  the CEC -  -  and I  guess th is  quest ion

woufd go to Mr.  Rat f i f f  - -  does CEC have a

1 5

I 7

1 8 formaf  comment  per iod analogous to what  we do

with PSD, r../here there is a f ormaf opening date ,

then a formaf  c los ing date,  and people who want

to comment have to comment within that time

frame ?

I 9

20

2 L
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M R .  R A T L T F F :  T h i s  l s  D i c k  R a t l i f f

s p e a k i n g .  A c t u a l  l y ,  i t ' s  a  l i t L l e  b l L  d i f f e r e n r

f r o m  t h a t .  T h e  E n e r g y  C o m m i s s i o n  p r o c e s s  i s

i t - e r  d L  i v e .  T h e r e  i s  a  p r e l i m i n a r y  s r a l l

a s s e s s m e n t  w h i c h  u s u a l l y  c o m e s  o u t  a f t e r  t h e

pDor-  anc ' l  r rqr ra l  I  rz  das6r ' f  l lss  the Staf  f  -  -  the

Energy Commission staf f  rs  comments on the not

. ' n l  \ , '  t  h F  D n a a  h r r t -  ^ F  1 i  v  ^ r r r ' l  i  r . .  i  - - " - -q u a '  L L y  L r r d L  r u

t > e v o n d  f h a l -  .  i n . l  r r r - l  i n r r  . . n n c l - r . t i . l n  i m n a . t s  a n d

s o  f o r t h .

LIUDGE REICH: Is  that  in  the window

between the PDOC and the FDOC?

M R .  R A T L I F F :  Y e s ,  t y p i c a l l y .

. IUDGE REICH: Uh-huh.

M R .  R A T L I F F :  A n d  L h e n  s e c o n d a r i l y

a f t e r  t h a t ,  w h e n  t h e  I i n a - L  F D O C  c o m e s  o u L ,  L h e

- { - - + €  h , , k l  I ^ L ^ ^  i r ^  f . l - - r  - - - r . . ^ . 1  ^  , . , } . i ^ l -o u a !  !  I , / u r - / r _ L  r r r r d _ L  d r r d _ L y 5

r e f l e c t s  a l f  o f  t h e  r e q u i r e m e n t s  t h a t  w i . I f  b e

placed in to the Energy Commission permi t ,  which

i s  a f f  o f  t h e  d i c t a  t o  i m p f e m e n t  t h e  p e r m i t ,

which woufd inc lude a] ]  o f  the condi t ions which

arc in  f  h t r  F 'n f l r '  w i  f  h  the cr .enl -  i  on of  f  hoseL A l v I / u r v r r  v !  e r l

(202) 46+2400
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I  l - ^ l  a r e  i n  f h F  p s n  o e r m i t  W h i c h  a r e

f e d e r a l  i  z e d .

So yes but in terms of the

. ' / - \ m m a n  t  n e r i n d  L r a  > - . , i 1 l  l r :  r ' l  l  n r , ,  n , , F  I  i n
y L r  r  v u  u 4 t f y  a l f u w  I J u l f 1 L

comment on these issues r ight  up unt l f  the

f  I n , a l  d , - n i  c i n n  q -  n a ^ h l 6  - : h  - ^ m m a h -  r r dp v  
F l v y

seek  changes  i n  the  Commiss ion ' s  I i na - l

r l e r - i s i n n  r . i . t h l  r r n  t  ^  L h e  d a t e  t h a t  t h e

d 6 - i d i ^ h  i d  - ^ ^ h t  - n  S o  t h e r e  i s  n o  f i n a l

cutof f  that  - -  such as the one that  the

D. iscr ic t  uses,  or  such as is  Lypicaf  among

many agencies which g ive 45-day comment

p e r i o d s  f o r  e n v i r o n m e n t a f  i m p a c t  r e p o r t s .

There is  a much more generous comment  per lod.

JUDGE REICH: Can a member of  the

publ ic  comment  on issues that  were \ , / i th in  t -he

s c o n e  o F  t h e  P S D  n r ^ C e s s ?

MR. RATLIFF:  Yes.  You can comment

r a a l  l \ /  / - \ n  a n \ ' l -  h i n n  l -  h a t ' s  i n  t h e  F D O C  o r

a n y t h i n g  t h a t  i s n ' t  i n  t h e  F D o c .  T h e r e ' s  n o

l i m i t a t i o n  o n  t h a t .

,JUDGE REICH: Now, if you comment on

Beta Court Reporting
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s o m e l h i n g  t h a L  w a s  p a r . t  o f  t h e  P S D  p r o c e s s ,  w h a l

happens to those comments? Who analyzes those

comments? Who makes the determinat ion as

t o  -  a n d  i f  t h e r e ' s  a  d e t e r m i n a t i o n  t h a t  . . l

change is  appropr ia te,  does i t  then go back to

the Bay Area Ai r  Quaf i ty  Management  Dis t r ic t  to

r e o p e n  t h e  p r o j e c t ,  o t :  h o w  d o e s  a l l  t h a t  w o r k ?

M R .  R A T L I F F :  W e f f ,  t h e  D i s t r i c t  h a s

i ts  own para11el  process which has a comment

p e r j o d  a n d  a  f j n a l  d e t e r m j n a t i o n  o f  c o n p l i a n c e

\ ^ t h i c h  b e c o m e s  t h e  P S D  p e r m i t  i n  e f f e c t  - .

J U D G E  R E I C H :  W e f l ,  I  g u e s s  I , m  a s k i n g

about  a comment  that  might  come to you af ter  the

F D O C  i s  i s s u e d ,  a n d  t h e r e f o r e ,  t h a t  p r o c e s s  h a s

p r e s u m a b f y  r u n s  i t s  c o u r s e ,  b u t  y o u ' r e  s L i l f

deal ing wi th the broader  - -

M R .  R A T L I F F :  T h a t ' s  r i g h t .  f  m e a n ,

you know, I rm not  reaf fy  sure how to answer

L h a t .  I  - -  y o u  k n o w ,  p e o p f e  - -  o u r  s t a f f

f requent fy  comments on th ings wi thout  reaf ly

t ry ing to d iscr iminate between th ings that  are

PSD and non-PSD. L ikewise,  I  th ink hre would

Beta Court Reporting
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I  cons ide r  comments  on  ,  we  j usL  cons ide r

2 comments on the ent i re f inal  determinat ion of

3  comp l iance .

W e  d o n ' t  r e a l l y  a t t e m p t  t o

5 determine r rhether  t .hese are FDOS --  whether

6  t h e s e  a r e  P S D  c o m m e n t s  o r  n o t .  W e  j u s t .

7  consider  the ent i re  FDOC document .

JUDGE REICH: So do vou have the

9 author i ty to change what v/as 1n Lhe FDOC as i t

1  n  w c ' r r l  d  i m n e r - l  D S f )  r F . l r r i  r F m a n l  q ?

1 1 M R -  R A T L T F F :  N o ,  w e  d o n ' t .  I f  i t ' s  a

1 2  P S D  i s s u e  a n d  a  P S D  r e q u i r e m e n t ,  t h a t ' s  a

1 3  f e d e r a l  p e r m i t  r e q u i r e m e n t ,  w h e r e  t h e  D i s L r i c t

14 stands,  as you know, in  the ro le of  EPA. And

1 5  s o ,  w e  d o n ' c  h a v e  t h e  a u L h o r i t y  t o  c h a n g e  a  P S D

1 6  c o n d i t  i o n .  T h a t  r e a L f y  i s  a  D i s L . r i c t  a u t h o r i  t y .

L 7  A n d  i f  i t  - -  y o u  k n o w ,  c a m e  t o  a  c o n f l i c t ,  f

18 th ink we woufd have to y ie fd to  the Dist r ic t  for

1 9  L h a t  r e a s o n .

2 Q M R .  C R O C K E T T :  f f  f  c a n  c l a r i f y ,  I

2 I  t h ink  tha t  i t ' s  an  EPA auc .ho r i t y .  The  D is t r i c t

22  i s  exe rc i s ing  tha t  au tho r i t y  under  a  de lega t i on
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1 5

t  d g r e e m e n t  -  I t  ' s  a c t u a l  l y  a  I  e d e r d l  a u l h o _ r i l y

2  f o r  t h i s .

M R .  R A T L I F F :  T h a t  i s  c o r r e c t  -

4 REFORTER: Excuse me.  The last  person

5  w h o  s p o k e ,  c o u l d  y o u  i d e n t i f y  y o u r s e l f ,  p l e a s e ?

6  M R .  C R O C K E T T :  I , m  s o r r y ,  t h a t ' s

7 Afexander Crocket t  for  the Bay Area Ai r  eual i ty

B Management  Di  s t r ic t  -

9  R E P O R T E R :  T h a n k  y o u ,  s i r .

10 JUDGE REICH: Thank you.

11 MR. RATLIFF:  Dick Rat l i f f  speak. ing

1 2  a g a i n .  I  a g r e e  w i t h  t h a t ,  t h a t  - -  I  m i s s p o k e  i f

1 3  I  s a i d  s o m e t h i n g  d i f f e r e n t .

\4  , IUDGE REICH: Af l  r ight .  Bur  ler  me

1 5  j u s t  p u r s u e  t h i s  a  f i t t . l e  b i t  f u r t h e r ,  t h o u g h .

16 I  assume that  - -  .n ' - l  r -aLa i -h i  d  i^ . r i -  f  rom

7 7  R u s s e - L f  C i t y  - -  I  m e a n ,  t h i s  i s  j u s t  a  g e n e r i c

1 8  s o r t  o f  d i s c u s s i o n  - *  a s s u m e  t h a t  t h e r e ' s  a

L9 fac i l i ty  that  undergoes PSD rev iev/  and i t 's  a fso

20 a power p lant  that  would impl icate CEC, that  . i t

21"  goes through whatever  not ice and comment  process

2 2  r e q u i r e d  b y  t h e  D i s t r i c t  i n  s a t i s f a c t i o n  o f  t h e

(202) 464-2400
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P S D  r e g u l a t i o n .

And they come up with an FDOC and

i t  goes to CEC, and CEC gets comments on a j - r

q u a l i t y  i s s u e s ,  w h i c h  i n c l u d e  i s s u e s  r e l a t e d

t o  p S D .  I s  i t  t h e  C E C  s t a f f  t h a t  m a k e s  a

d e t e r m i n a t i o n  a s  t o  w h e t h e r  t h e r . e , s  a n v

v a l i d i t y  t o  t h o s e  c o m m e n t s ?  A n d  i f  i t ' s  - - i f

there is  va l id i ty ,  does i t  then somehow qo

back to the Bay Area? I  mean,  what  I 'm

try ing to understand is  how meaningfu l  the

abi l i ty  to  comment  on pSD-refated issues is

i f  the CEC can' t  make changes to the pSD

p e r m i t .  H o w  a l l  t h a t  w o r k s .

M R .  R A T L I F F :  W e l l ,  u s u a l l y ,  f  t h i n k

in these areas where you have pSD-type issues,

t h i n k  t h a t  t h e r e ' s  b e e n  n o  - -  t o  m y  k n o w f e d g e ,

there - -  in  the cases that  f  've had,  there has

b e e n  n o  c o n f l i c t  w i t h  t h e  a i r  d i s t r i c t .  I f

t h e r e  w a s  c o n f l i c t .  w i t h  t . h e  a i r  d i s t r i c t  o r  i f

w e  h a v e  s o m e t h i n g  L o  t a k e  u p  w i L h  t h e  a i r

d is t r lc t ,  we take i t  up wi th Lhem dur ing the

. ^ m m 6 h F  n a - i  ^ n  F ^ -  r r-  - ,  . . te  PDOC .
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Ald we have done that  before,  and

we t ry  to  see that  the quest ions get  answered

l n  c h a c  p a r  i o d  - L n  t h e  D i s t r . i c t  ,  s  p r o c e s s .

But  I  be l ieve that  when you have an

F l p A -  i * e r r F . l  n F r m i I  I  h a  F - n F r d u  r - n m m i c c  i n n

could not  overwr i - te  or  change the nature of

t h a t  p e r m i t .  T h o s e  i s s u e s  a r e  d e t e r m i n e d  b y

t h e  a i r  d i s t r i c t  a c t i n g  f o r  -  a s ,  I  s h o u l d

s a y ,  E P A .

JUDGE REICH:  So  i s  i t  f a i r  f o r  me  to

view this as --  say, as concfuding thaL even

though there's an extended CEC process that

comes  a f te r  t he  FDOC,  and  even  Lhough  tha t  may

enLa i l  ge t t i ng  commen ls  on  a i r  qua l i t y  i s sues ,

and even though as you said ear l ier ,  staf f

doesn ' t  necessa r i l y  d i s t i ngu i sh  be tween  PSD and

non -PSD i ssues ,  none the less ,  j f  i t . ' s  some th ing

tha t  a f fec ts  the  PSD pe rm i t ,  i t  r ea l l y  comes  too

la te  to  a f fec t  whaL  u l t ima te l y  ge ts  i ssued ,

because you don' t  real l -y v iew yourselves as

having the author i ty to vary the PSD permit  as

i t  was adopted by the Air  Qual i ty Management

Beta Couft Reporting
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D l s t r i c t ?

M R .  R A T L I F F :  T  t h i n k  t h a t r s  b a s i c a l l y

correct , but r',/e don ' t I ike I say, we don ' t

d is t inguish in  terms of  the comments that  we

make to the Dis l - r ic t -  And we of ten comment  on

t h e  D i s t r i c t , s  P D O C .  W e  d i d  l n  t h i s  c a s e .

, fUDGE REICH: Yeah- No,  I  wasn' t

th ink ing so much about  comments that  you or  your :

s taf f  might  make so much as how you har id fe

comments coming f rom the publ ic .  Is  there any

involvement  of  the Dist r ic t  s taf f  in  the CEC

n r . \ . ' a a d  i  n d c  
"

M R .  R A T L I F F :  Y e s .

JUDGE REICH: Does that  invofvement

inc lude involvement  af ter  the FDOC?

M R .  R A T L I F F :  Y e s .

, IUDGE REICH: So i f  there 's  l ike a

hear ing or  a meet ing,  are they represented

t h e r e ?

MR.  RATLTFF:  Yes ,  t he  Energy

commission hol-ds workshops on part icufar issues

that are --  where i t .  needs more lnformat ion or

Beta Couft Reporting
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I 9

1  w h e r e  i t  n e e d s  t o  s e e  i f  i t  f u t l y  u n d e r s t a n d s  o r

2 can work out  an issue wi th an appl icant  -  These

3  t h i n g s  - -  t h e s e  w o r k s h o p s  a r e  p u b l i c  d i s c u s s i o n s

4 that  are not iced -  nr rLr l  i . -11/  n. \ t  i  r ' ,ar l  an6]

5  p u b l i c l y  a t t e n d e d  -

And  a t  t hose  mee t ings ,  t he  D is t r i cL

7  usua l l y  - -  we  usua l l y  l nv i t e  t he  D is t r i c t  t o

B  have  a  rep resen taL i ve ,  pa r t i cu la r l y  i f  we  a re

9 concerned with the issue of air  qual i ty at

10  t haL  mee t i ng .  So  t he  D i s t r i c t  t ) , p i ca l l y

11  a t tends  those  mee t ings ,  and  the  D is t r i c t

12 typj-cal}y at tends a} l  hear ings, and has in

13  th i s  case  I  be l l eve  a t tended  a f f  hea r ings .

I 4 And  j s  r equ i  r ed  u l t ima re ] y  t o  - -  by

15  ou r  s ta te  s ta tu te ,  i s  requ i red  to  ce r t i f y

16  tha t  t he  o f f se ts  - -  we f f ,  t ha t  t he

L7 cert i f ied --  I  be] ieve trro things, one that

18  the  app l i ca t . i on  comp l ies  w i th  a l l  a i r  qua l i t y

1  q  I  a w q  e n f  n r r . e r t  h r r  l -  h c  n i  < F r i  ^ F  a h d

2 0  s e c o n d a r i f y ,  t h a t  - -  I  b e l i e v e  t h a t  t h e

2 1  o f f s e t s  w h i c h  a r e  o f f e r e d  b y  t h e  a p p l i c a n t

22 woufd resolve any a i r  qual i ty  issues or

Beta Couft Repofting
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n Y F s F  r \ / F  F h . a  a i r  r l ' r a l i l - \ /  . \ f  l - h F  n  i c l  r i c l -L 1  V  L  L I I L

I  c a n  a c t u a l t y  f i n d  t h e  s t a t u t o r : y

n r n r r i  c i  ^ .  i  t  . , ^ "  r r ^ , , r  " l  I 1 . ^r !  I  u u  ' > u L  c a t t y  w . a y  t

t h e y  h d v e  L o  c e r t i t y  L o  t h i s ,  a n d  g e n e r a l  l y

d o  s o  a t  f  h e  r d r - r n i  i  n n  h a : r  i  n . '  r  h : j -  |  a

f i n a l  - -

JUDGE REICH: Let  me go ahead and ask

the one quest ion that  I  ind icated I  d id  wanc to

ask that  was prompted by Mr.  S impson's  opening

s t a t e m e n t .  R e l a t i v e  t o  t h e  A p r i l  2 5 ,  2 0 0 7

workshop,  was there s taf f  f rom the Bay Area Ai r

Qual i ty  Management  Dis t r ic t  a t  that  s taf f  - -  do

you know --  does Mr.  Crocket t  know?

MR. CROCKETT: This  is  Alexander

C r o c k e t t .  I  d o  n o t  k n o w .  I  w a s  n o t  p t : e s e n t .

M r .  R a t l i f f ,  I  u n d e r s t a n d  L h a t  y o u  w e r e  p r e s e n c .

Maybe you could answer that  quest ion.

MR. RATLIFF:  f  th ink they b/ere

n r A c a n f  L , r f  I  - - -  |  t s  a a f  t t a  I  1 r z  r e m e m l - r e r  F r ; ;

l - a r l - ^  i  n  T h A  n r i  r - i  h -  l  A i  -  l  ^ ^ . , ^  i f  f  t r - Fa r  u r o  r ( J g  u E

workshop lvas between - -  on the issue of  a i r

o t t a l  i f  r . r  w a q  a n f  i  r F l \ r  h A t -  u r A A n  F L a  E h 6 r d vu , , v  l r r s ! Y l
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2 I

1 Commission staf f  and the appl i -cant .  We had a

2  f o t  o f  q u e s t i o n s  t h a t  o u r  s t a f f  ( i n a u d i b l e )  s i t

3  w i t h  t h e  a p p f i c a n t  a t  t h a t  m e e t i n g .  A n d  T

4  b e f  i e - , r e  t h e  D i s t r i c t  w a s  p r e s e n t ,  b u t  f  - -  y o u

5  k n o w ,  I  s i m p l y  c a n ' t  b e  c e r t a i n .

, fUDGE REICH: Okay.

M R .  C R O C K E T T :  Y o u  m i g h t  a l s o  w d n t  L o

8  a d d ,  M r .  R a t l i f f  - -  i t  m i g h t  b e  h e l p f u l  w h a r  y o u

9 expla ined to me yesterday about  what .  o ther

10 members of  the publ ic  were present  and what

11 test imony was made by them on a i r  qual - i ty .

L 2 M R .  R A T L I F F :  Y e s .  A t  t h e  A p r i l  2 5 t h

13 workshop the --  the workshop v/as not. iced for

L4  t h ree  i s sues -  One  i ssue  was  a i r  qua f i t y ;  one

15  i ssue  was  fand  use ;  and  the  th i rd  i ssue  was

16 traf f ic and transportat ion, which was the issue

77  o f  av ia t i on  sa fe ty .

l 8 And at the workshop, most of  the

19 people in  at tendance - -  f  \^ /ou1d say the

) O  m : i n r i  t  v  v T a r a  a i  t - h F r  l - h a  r a ' 1 ? a q F n l - a r  i r r a e  i - h a

) ' 1  = n n  I  i  ^ - - l -  '  r  F . F r e s e n t a t i v e s  O f  t h e  c i  F w  o r! f L )  v !

2 2  f h c  r e n r a q c n f  ^ i - i \ / F e  ^ f  l - h a  E r ^ T d v  f - .*JmmasSfon
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s t a f f ,  a n d  t h e  E n e r g y  C o m m i s s i o n ' s  s t a f f  h a d

a d iafogue on a i r  qual i ty  wi th  the appl icant

over  a number of  issues that  we had concerr rs

about  -

A n d  t h e  s t a f f  - -  t h e  p u b f i c  t h a t

w e r e  p r e s e n t  d i d  n o t  r e a l l w  e x n r e s s  i n i F r e s L

or  ask quest ions on that .  issue.  They were

there for  other  issues -  pr imar i ly  the

t r a f f l c  a n d  t r a n s p o r t a t i o n  i s s u e s .  S o  t h e r e

reaf fy  was no pubf ic  par t ic ipat ion on the aar

q u a l i t y  i s s u e  b y  t h e  p u b l i c .

No one real ly  wanled to comment  on

that .  T l -h ink people were focused on

di f ferent  issues that  were of  . importance to

them. I  might  a lso add that . ,  so far  as aI Iy

of  us have been abfe to  ascer ta in,  the

pet i t ioner  in  th is  par t icu lar  EAB proceeding

was not  present  and d id not  par t ic ipate at

that  workshop or  at  any pr ior  or  subsequent

meet . lngs in  any of  the hear ings or  workst rops

h e l d  b y  t h e  E n e r g y  C o m m i s s L o n .

rJ uuGEi REjtCH : t wf _L _L explore that vrith
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www. betareporting.com(202) 464-2400 (800) s22-2382



t h e  P e t i t l o n e r  i n  a  l i t t l e  b i t .

L e t  m e  s h i f t  g r o u n d  a  f i t t f e  b i t

r h n  ^ a '  i  l - \ ^ t - t - ^ r  , . - ^ ^ r c l a n c j  i n o  o f  i  h F  n r . ) e e s s

F ^ .  i  - - , , i  i  ^ ^  . . \ r  a  n r . r . n / 1 s a d  p s n  n F r - m i t .

O n p  f  h i  n . t  f  h . r l  I  F a r r n r ]  c r r r n r i c i r a  - -  i F  I

u n d e r s t o o d  i t  c o r r e c t f y  - -  a  f o o t n o t e  i n  t h e

B a y  A r e a  H U M D  b r i e l  L h a r  t h e  C E C  d o e s  n o t

^ . f  r r : l  I  v  k p p n  r o n n r d <  - ^ d f  i  . n  i n ^  I  h r t -  1 - h -- .  - -  - . . -v

i s s l r e  n o f i c e  f o  n e o n l e  - -  I  k n o w  t h e r e  a r e

' I  
i - t - -  ^ F  ^ ^ ^ ^ l ^  |  L - F  l  L i ^ . ,

P E U P T c  L r L c r L  L r . r e y  p r e s u r t l d r J _ L y  c r r e

supposed  t o  j s sue  no t i ce  t o ,  bu t  i t  d i dn ' t

seem to be an independent conf i rmat ion other

than  tha t  t ha t . ' s  t he i r  p rac t i ce ,  t ha t  t h i s  rn

fac t  was  i ssued  to  these  pa rL i cu fa r  peop fe  on

t h i s  n a r l  i r : r r l , a r  d e r c ,  . l -  S  L h a t  a c c u r a L e ?

MR. CROCKETT: This is Alexander

Crocke t t  f o r  t he  D is t r i c t .  As  fa r  f rom the

Distr ict  s ide as far we have been abfe to

de te rm ine ,  t ha t  i s  accu ra le .  We  have  p rov ided ,

wlth our br ief ,  the evidence Lhat we do have

t.hat the mai l ing went out.  And from our

perspect ive --  you know, the indicat ion is that
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.  f  ' q  f  l - F  n . r l - f  a r n  ^ n d  h y r ^ t - i  - ^  ^ f  r l  ^  / i h : U d i b l e )

t o  m a l l  d o c u m e n t s  l i k e  t h l s -

There was no ind icat ion that  i t

w a s n ' L  m a i  I  ' - d  o u t  ,  s o  L h a L , s  L h e  e v i d e n c e

t h a t  w e ' v e  b e e n  a b f e  t o  c o m e  u p  w i t h  h e r e ,

w l r i  r - h  q r r c r o e q f  q  l - h : i  i t  w a s  - -  a t  f  e a s t  m o f e

I  i l . ^ 1 . .  t - L a h  ^ ^ r  m ^  i  l - . . 1  ^ r r i -  R r r f  m a l f F , a  It f ^ e r  y  u u L  
" L a l u L  

f

s .Lrc l r l  r i  l  r r r r r  f  hF  nr reer , i6n  OVer  tO Mr  -  Rat l i f  f

as  a  rep resen ta t i ve  o f  t he  Energy  Commiss ion ,

l -  . \  -  -  r r l r r r  l . n . \ u ?  t  ^  d i  c - , , c d  I  r ^ m  t  h a  E l n A / . r- - - -  - . - - - -v

Commission 's  s ide what  ev idence there is  of

i h a  . r r , . t ^ 6  r  -  ^ , , - - t  i O nL r r E  
" ' d - r f  

l r v  L r r c  u u u y c  o  q u c o u

here about  a - record being kept .

M R .  R A T L I F F :  T h i s  i s  D i c k  R a t f i f f .  I

t h i n k  M r .  C r o c k e t t  i s  e s s e n t i a f l y  c o r r e c t .  I t

i -  , . , ^  m a ^ ^  ^ ^ m ^  ^ r f ^ y t  h a r a  r ^  F . 1 ,  r ^L ! /  L v

reconstrucL exact ly  what  happened and who was

not i f ied and what  ev idence there is  to  establ ish

t - L - t -  ^ n d  r . , l - \ - F  - , -  f  l - '  a  ^ h l v  r h i n a  r r a  r a - l  l "-  L r r c  ! , I - ( - ! y  L r r r r r 9  w c  . L s 4 f f ) /

have that  - -  which is  as concrete as 1t  is  or

i s n r t .  - -  i s  t h a t  t h e  - -  y o u  k n o w ,  w e  h a v e

n a r l - i  c u l a r  l i s l s  l h a t  w e  u s e  t h a L  w e  a c c u m u l a c e
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2 5

1 for  var ious groups who have e i ther  par t ic ipated

2  a r  a r e  o t h e r w i s e  k n o w n  t o  b e  i n t e r e s t e d  p a r L i e s ,

3 or  have at tended any of  our  proceedings.  And

4  t h o s e  p e o p f e  a r e  o n  t h e  m a i l i n g  ] i s t s ,  a n d  w e

5  h a v e  s e v e r a f  l i s t s  f o r  t h o s e  p e o p l e .

A r d  L h e  p u b l i c  a d v i  s e r  w h o  i s  t h e

7  pa r t i cu fa r  -  t he re ' s  an  o f f i ce  o f  t he  pub l i c

I  adviser at  th is agency, and there --  and they

9  a re  g i ven  the  respons ib i t i t y  f o r  pub l i c

10 outreach and for making sure that people

11 receive not ices of  Energy Commission events

L2  and  s i t i ng  cases .

1 3 And in  th is  instance,  they have

L4 said very c lear ly  that  they have mal led i t

1 5  o u t  - -  t h a t  n o t i c e  o u t  t o  t h e  f i s t s  t h a t  w e r e

L 6  i m p l i e d  b y  t h i s  p r o c e e d i n g .  B u t  I  d o n ' t

17 th ink there 's  any fur ther  documentat ion of

18 that ,  aC least  that  I  have been able to  get

19 my hands on.

2 0 JUDGE REICH: You may want  to  th ink

2 I  abou t  t ha t  f o r  f u tu re  pu rposes .  We] ] ,  l _e t  me

22 ask about those f ists.  In your declarat ion as
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Beta Couft Repofting

www.betarepofting.com (800) s22-2382



2 6

1 0

I 2

1 1

13 and t .hat is

Exhib i ts  A through C,  you had three f  is t .s ,

Exhib i t  A being in terested agency;  Exhib i t  B

belng proper ty  owner,  and Exhib i t  C being a

g e n e r a l  f  i s L  -

I t  s e e m s  l i k e  e a c h  o l ^  t h e  p r o p e r t y

o w n e r  I i s t s  \ , v o u _ l d  b e  f a c i l i L y  s p e c i f i c ,

b e c a u s e  i t  s e e m s  t o  d e a l  w i t h  p r o x i m i t v  t o

t h l s  sa te -  A re  A  and  C  a l so

fac i f i t y - spec i f i c  o r  a re  those  genera l  1 l s t s

that.  get used?

MR. RATLIFF: Wel l ,  t hey ' r e  ne i t he r .

One  l i s t  i s -  I  i k e  \ - 7 . ) r r  < : \ /  i  h a  n r . - \ n a r t  l r  
' l  

i  c l -

e n L i r e f y  s i L e - s p e c i f i c .  T h e  o t h e r

T 4

1 5

1 6

r7

1 8

1 9

20

2T

l i  s t  i s  a  l i s t o f  i n t e r e s t e d  a g e n c i e s .  T h a t  i s

s i t e - s p e c i f i c  -  i n a s m u c h  a s  w et - . \  q . \ m a  d a a  r a o

f i f e  n o t i c e  w i t h  t h e  l o c a l  a g e n c i e s ,  h r e  p r o v i d e

n o t r c e  t o  -  f o r  i n s l  a n c ' e .  s e n  F r ^ n - i  q . . \

Regional  Qual i ty  Controf  Board rather  than to

t h e  s t a t e  w a t e r  q u a f i t y  c o n t r o f  b o a r d ,  o z

t o  - -  y o u  k n o w ,  t h e  c e n t r a f  v a f f e y  o n e s .  B u t  v / e

also woufd prov ide not lce I  bef ieve to other

a g e n c i e s  j u s t  a s  a  g e n e r a l  m a t t e r ,  s u c h  a s  D P S C
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1  usua l f y .

2  And  so  i t  i s  somewha t  l oca l i zed ,

3 but not ent i rely so. And then the third one

4  i s  one  wh lch  i s  compr i sed  i n  th i s

5 instance, s ince this was an amendment

5 proceeding, i t  was comprised of those

n  c  c r h n  h :  r l/  a y c l r ( - r E b  c t t l u  L I I ( J T L  ! , L r

A  n e r f  i ^ i n e t a . l  i n  t - h c  e : r  l i p r  n r n r - e c , 4  i n n  a n d

t  had not requested to have their  names

10  removed ,  as  T  unders tand  i t ,  and  compr i sed  o f

1  1  ^ 1 - h 6 v  h ^ ^ h  l  ^  ' . ' t - ' n  h = r l  o v n r a c c a r l  j  r f  a , e s t  O f

12 had at tended any event  or  commented in

'1 
? Lrri I i -d ^F t- I'r 6 rp r o l  e c L .

I 4 Tha t ' s  a  cumu la t i ve  f i s t  t ha t  i us t

' I  \  k i  n d  n f  r :  r . \ T r q  : s  t . h e  n r o r : e e 6 l i  n q  c o n r  i n u e S .u r J ! P ! v g L ! u r l l Y U v r r L

1 6 JUDGE REICH: Thanks for  that

I 7  c l a r i f i c a t  i o n .  I f  s o m e b o d y  r e q u e s t e d  t o  b e  k e p t

1 8  a d v i s e d  o f  L h e  s t a t u s  o f  L h e  p r o c e e d i  n g ,  s h o u l d

19 Lhey have made i t  on to that  fast  f is t?

20

2L

M R .  R A T L I F F :  Y e S .

J U D G E  R E I C H :  I n  f o o k i n g  a t  - -  l e t  m e

22  ask  th i s  - - . i n  t e rms  o f  t he  ] i s t s  - -  t he  DurDose
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1  o f  g i v i n g  n o t i c e  o f  r h e  p S D  p r o c e e d  i n g  L h a t  i s

2 Lt  is  a PDOC so that  s tage is  i t  any

3  d l f f e r e n t  t h a n  t h e  p r o c e s s  y o u  h a v e  d e s c r i b e d

4  h e r e ?  A r : e  t h e  l i s t s  a n y  d i f f e r e n t  o r  - -  h o w  d o

5 those two refate to  each other?

I  a m  n o t  r e a l f y  c l e a r  i f  t h e r e ' s  a

7  d i f f e ren t  l i s t  o r  a  p rocess  f o r  when  you ' r e

O  - l ^ i - ^  I ro  uu r l rq  -LL  - -  l n  a  sense  a  se rv i ce  to  the

9 Distr ict  versus doing i t  for  your own

10 proceed. ing .

1 1 MR .  RATLIFF:  We are  r tn  i  nn  i  I  f  n r  n r r r

1 )  n t ^ r n  n r n a a a z l  i  n a

t-3 , fUDGE REICH: When -  for  instance,

t4 the Bay area says that  they prov ide the PDOC to

1 5  y o u  a n d  t h e n  y o u  g i v e  n o t i c e ,  i s  t h i s  t h e  n o t i c e

16 they are ta lk ing about?

L 7 l v l K ,  r ( A l L _ L r . t ' :  l , m  n o c  s u r e  - -  t n e

18 Distr ict  - -  you know, provides i ts own not ice

t9 and then we provide our own not ice --

20 , f U D G E  R E I C H :  L e t  m e  a s k  t h e  D i s t r i c t .

21 ,  f o r  pu rposes  o f  sa t i s f y i ng  I 24 .10 .9  - -  f o r

22 instance, not i fy ing persons who request to be on
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a n  a r e a  l i s t ,  w h o  p r o v i d e s  t h a t  n o t i c e ?  D o  y o u

provide that  or  is  that  v ,7hat  you expect  the CEC

t o  p r o v i d e ?

MR. CROCKETT: We re ly  on the CEC to

d o  t h e  p u b l i c a t i o n .  S o  i t  i s  t h e  l a t t e r .  A r l d

we sent  the - -  the draf t  psD permi t  and pDoc to

the Energy Commission,  and then have them senr

- t t  o u t  t o  t h e  i n t e r e s t e d  p a r t j e s  t h a t  t h e y  s e n t -

i t  o u t  t o .  s o  i t , s  t h e  f a t t e r ,  i n  a n s w e r  t o

your  quest lon.

LJ UDL.jEj RE ICF . n^ \ ,^r,  nvnr- i  rro 1- hem any

f i s t s  o f  pa r t i es  t o  be  no l i f i ed ,  o r  do  you  j us t

assume that t .hey can do i t  f rom the l ists that

they have, based on \ ,vhat Mr.  Rat l i f f  has

desc r ibed?

MR.  CROCKETT:  I t ' s  t he  l a t t e r .  We

don ' t  p rov ide  a  l i s t .  We  re l y  on  the  ou t reach

that the Energy Commission does. And as we have

exp la ined  i n  ou r  b r i e f s ,  we  be f i eve  tha t ' s

subs tan t i a f  compf j -ance  a t  l eas t  w i th  124 .10 ,  t he

maif ing requirements.

I  th ink that  we woufd concede and
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t  have conceded that  there may not  be an

2 absolute over fap -  you know, a per fect  match

3 between exact . ly  what  might  be done under

4  7 2 4 . 1 0  a n d  w h a t  t h e  C E C  d o e s  i n  t h e i r  b r o a d

5 out . reach.

p . r l l -  l -  h a  h ^ i  n t  I  h a r  u r .  L l  r , , ^  r - ^ ^ h

7  m a k i  n o  i  s  f  h : t -  I  h F l  a  \ r r A s  :  h r r r r 6  e m . ' l r L n L  o L

8  o u t r e a c h  f o r  L h i s  p r o j e c t  a n d  f o r  t h i s

9  p r o c e s s ,  d n d  t h e  P e t i t i o n e r  d i d  n o t  s p e a k  u p

l0 and was not  engaged as a resu_LL o l  chcr t

1 1  o u t r e a c h .

I 2 So even i f  there may be some

13 technica l  d i f ferences between what  was done

L 4  b y  t h e  C E C  w i t h  r e s p e c t  t o  m a i l i n g  o f  n o t i c e

* ^ _ _  - ' l i f  i . l n , a  l l r . '  h r r r p  l r e a n  r p ^ r r i r c r l
" ' 4 y  

d L r u  I  r t  r r q w e

16  fo r  t echn ica l  comp l iance  w i th  724 . I0 ,  t ha t

1'7 d. )As n. l l -  nrnrr i r l9  an excuse for  Pet i t ioner 'S

18 fa i lure to  comment  here,  s ince he s imply

1 q  n ' . r n , f  ^ h d - ^ a ^  i n  f h e  r t r o . - F s s  a f  a n r _ r  f e V e f

20 back last  summer when the not ice per iod

2 L  o c c u r r e d .

22 JUDGE REICH: Whi fe not  comment ing on
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i t - ,  I  d o  u n d e r s t a n d  t h a t ' s  y o u r  a r g u m e n t .  L e t

m e  e x a m i n e  a n o t h e r  a s p e c t  o f  I 2 4 . 1 0 ,  i f  I  c o u l d .

T h e r e  i s  t h i s  o b l i g a t i o n  f o r  n o t i f y i n g  -  a n d

T ' m  r e a d i n g  n o w  f r o m  1 0 C ,  9 C  T

g u e s s  - -  n o t i f y i n g  t h e  p u b l i c  o f  t h e  o p p o r t u n i t y

t o  b e  p u t  o n  t h e  m a i l i n g  l i s t  f o r  p e r i o d i c

publ icat ion in  the publ ic  press and in  such

publ icat ions as regional  and state- funded

newspapers,  envfronmenta l  buf fet ins or  s tate law

j ournaf s .

Who carr ies out that funct ion?

MR. CROCKETT: This is Alexander

Crockett  again.  I 'm noL sure that that funct ion

has been expl ic i t . ly carr ied out.  obviously,

tshere was outreach in newspapers and so forth

fo r  t h i s  p ro jec t  t owards  i n te res ted  pa r t i es .

Bu t  spec i f i ca l l y  f o r  t h i s  p ro jec t ,  I 'm  no t  a r4 ra re

o f  any th ing  add j t i ona f  - -  o r  I  shou fd  say  i n

general-  regarding creat ion of  l is ts and so

forth .

I 'm not aware of  anything that the

Distr ict  or the cEC has expl ic i t ly done in an
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a tLempt  to  comp ly  w i th  tha t  sec t i on .  Bu t  1

\ i /ould go to my ear l ier  sLatement- about

subs tan t i a f  comp l iance ,  and  the  fac t  t ha t

there may have been some minor technical

d a f  c n r  c  l - r a v a  h . . f  { -  } .- , , a t ' s  w h e r e  w e  a r e  a t  t h l s

point  .

. IUDGE REICH: I f  somebody parL ic ipates

in the PSD process and prov ides a comment ,  and

t h a ! ' s  a l l  t h e y  d o  - -  h o w  d o e s  t h e  C E C  k n o w  t o

* . . t s  F l - ^ -I JUL  L r re r  on  rne  I  r s t?  Do  they  ge t  Lha t

informat ion for purposes of who they provide

comment to per se the f inal  permit?

MR. CROCKETT: I  bef ieve we were

proceeding under the assumption that because

the i r  ou t reach e f fo r l -s  a re  s t - r  t r road f  ha i - .  a f l

interested part ies woufd be swept up in that,

and  so  we 've  essen t i a l l y  re l - i ed  on  the  b read th

o f  t he i r  p rocess  to  sa t i s f y  t he  requ i remen ts  o f

I24 . I0  fo r  no t i f y i ng  a f l  t hese  - -  t h i s  l a rge

g roup  o f  i n te res ted  o r  po tenL ia l l y  i n te res ted

pa r t i es .

U UTJ\JE I(I1I- LII : Was there a lo t  o f
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i n f  a r p q t -  i n  l - h o  r - E r -  h v ^ ^ a a , . l i n a c  F a v  t h i <

n - a r t -  i  n r r ' l  r r  f r ^ i  I  i  1 - r r "

M R .  C R O C K E T T :  I n i t . i a l l y ,  t h e r e  w a s

n / r f  -  -  . l r r r i  n ^  -  I  :  c t -  L ' L 6 n  1 - l - , 6  n r n r a o r l  i  n n
L ' r !  P '  v L ! r v + r r : J

was  essen t i a l l y  j n  i t s  ma in  pub l  i c  phase  dnd  we

were having comment per iods here at  our agency

an . i  s f  a r f  i nn  f  . 1  he rzp  r ^ rn r kqh . rnc  and  c / -1  f  . \ y t h  a t

the Energy Commlsslon, there was not a 1ot of

n r r h l  i r  i h l -  A v a c t -  i n  r r 1 . . - r  ' . ' - -  h - ^ ^ ^ h  i h ^w q -  r r 4 P P s r r f  r r Y  .

L a t e r  o n ,  t h e r e  w a s  a  g r e a t  d e a f

m . r e  n r r h l  i n  i n l - a r c e l -  t O W a r d S  t h e  e n d  O f  t h e

process, and f  bel ieve that the main reason

for that was that there was another project

n^ l -  j -  n . \  f  a r  a t " ra r r  F r , . \m  I  h  i c  n rn ia . l -  knnwn  3g

Eastshore Energy CenLer,  and Lhat  was a much

m o r e  c o n t r o v e r s i a . I  p r o j e c t ,  a n d  t h e

i  n f  e r F s l -  -  -  t h e  n r r h l  i _ g  i n t e r e s t  i n  t h a t

pro ject  sor t  o f  sp i l fed over  towards th is

n r r t i F / - l -  : l -  f h a  a n d  ^ f  f h a  n r ^ i o . f  h o r A

And i f  you fook at  some of the

decfarat ions that the Pet i t ioner submit ted in

Exhibi t  25 wit-h his -  in his response to our
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1 request  for  summary d ismissal  ,  you can see

2 what  some of  the in terested par t ies have to

3 say about  that  when they ta lk  about  when they

4  b e c a m e  l n t e r e s t e d  i n  w h i c h  p r o j e c t  a n d  w h e n

5 they become interested in  the Eastshore

6  p r o j e c t ,  w h i c h  w a s  t h e  o t h e r  p r o j e c t .

7  So the shor t  ans\^ /er  was that  dur ing

8  t h e  c o m m e n t  p e r i o d ,  t h e r e  r e a l l y  w a s n ' t  a

9  g r e a t  d e a l  o f  p u b l i c  i n t e r e s t ,  a l t h o u g h

10 obviously  at  th is  la te s tage in  the g iame,

1 1  t h e r e ' s  a  g o o d  d e a l  m o r e  p u b f i c  i n t e r e s t .

12 LlUDcE REICH: Let me - -

1 3  M R .  C R O C K E T T :  M r .  R a t l i f f ,  I  d o n ' t

L4 know i f  you have anyth ing to add to that  - -

1 5  M R .  R A T L I F F :  I  t h i n k  t h a t ' s  e x a c t f y

1 6  t . h e  w a y  i t  w a s .  I n i t i a l l y ,  t h e r e  w a s  n o t  t h a t

I7 much in terest  in  th is  proceeding,  which I  woufd

18 add was an amendment proceeding to amend an

1 9  e a r f i e r  l i f e  ( ? )  t h a t  h a d  b e e n  g r a n t e d  i n  2 0 0 1 .

20 This  was an amendment  proceeding

2 t  t o  - -  m a y b e  2 0 0 2 ,  I ' m  s o r r y  - -  i t  w a s  a n

22 amendment  proceeding to change s l ight ly  the

(202) 464-7400
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l o c a t i o n  o f  t h a t  o r . i g i n a l  p r o j e c t .  I  t h i n k

that .  may have reduced the amount  of  in terest

o r  p a T t . i c i p a t  i o n  i n  t h e  p r o j e c t ,  b u t  a s

M r .  C r o c k e L L  i n d i c a t e s ,  a s  L h e  p u b l  i c

i n t e r e s t  i n  t h e  o t h e r  p r o j e c t  i n c r e a s e d ,  i t

b e g a n  t o  s p i f l  o v e r  i n t o  t h i s  p r o j e c t .  A n d

by the t ime we got  to  publ ic  hear ing on th is

p r o j e c t ,  t h e r e  w a s  a  g r e a t  d e a f  o f  i n t e r e s t

a n d  a  l a r g e  a E t e n d a n c e  o f  t h e  p u b l i c .

,JUDGE REICHi  Was there a fo t  o f

in terest  in  that  proceeding that  cufminated in

2 0 0 2 ?

MR. RATLIFF:  That  proceeding was

w e l l - a t t e n d e d .  I t  w a s  a  p r o c e s s  t h a t  l a s t e d

th ink about  11 months or  a year .  There were

nuntber  of  comments in  that  proceeding - -  the

areas  o f  i n te res t  were  no t  so  much  a i r  qua l i t y

as  o the r  i ssues ,  such  as  v i sua f  impac ts  o r

potent ial  impacts on Lhe nearby marshfands.

^ h . - l  T  n i  - 1 - F  - i , , ^ F  ^ . l r  - i , , ^ r  t s ^  ^i { r u  r  rLg t ru  l us t  aoo ,  l us t  t o  9 l ve

you  a  l i t t l e  more  con tex t ,  t he  reason  fo r

this amendment was to t ry to avoid those

(202) 464-2400
I
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i m o i c f s  a n d  m o v e  f h e  n r n i e . ' l  a l  i . r h i  l v  s ^  i L

woufd not  take a smal f  wet fand and \^ /oufd noL

have the same v isuaf  impacts of  the ear l ier

p r o j  e c t  .

J U D G E  R E I C H :  L e L  m e  r e l i n e  m y

n r r o q l -  i n n  W a c  l -  t r a r a  e  n r c r n n q e d  p S D  n t r r m i t  i n

r h a  a , r r ' l  i  e r  n r n n e a d i  n n  A n d  u / a c  f  h a r a

s  i on  i  {  i  . . an f  r - o rnmFn  I  . r n  f  hF  n r r ] nnqed  pSD ne fm i t

as opposed to maybe a l l roader  CEC pr :ocess?

MR. RATLIFF:  You know, s ince we don' t

a ' . ) n q , ^ i . \ t r q l \ /  - -  w h a n  t r ^  ^ ^ t -  F L ^  E l T \ r \ . r  - , 6  a o m m e n LY e u  u r r L

to the Distr ict  on the things that are of

interest to us -  -  e i ther we comment f  orma]fy or

L ? 6  ^ r r F q l - i a n  t h a m  i n f n r m : l l r r  r  / ] ^ n r 1 -  r F - - r I  - h ' 'r v L  l l u c - L  f r r l u ! ' L ' q f f  f  L  l u l 4 f f  q I I y

majo r  i s sues  w i t h  Lhe  o r i g i na l  pe rm i t .

I  assume that lncluded the PSD

condit ions --  that i t  incfuded a PSD permlt ,

but I  would have to ask Mr.  Crockett  i f  that
4

r ! . ^  ^ . i  : r . . : ^ ^ , . ^ ^  F - -w c r : j  L I l e  c d s e  .  l I l e  a I I  q u d _ L _ L  L y  - L E ' s u e $  r  ! u m

that  proceeding were not  b ig ones;  they r tere

r a L h e r  s m a l f .  A n d  t h e y  d i d n ' t  r a i s e  e i t h e r

pubf ic  comment  or  much staf f  a t tent ion

Beta Court Reporting
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1  e i t h e r .

2 J U D C E  R E I C H :  L e t  m e  i r r s f  r e d i  v e r - f

3  t h a t  t o  M r .  C r o c k e t t .

l s  i h a l  \ / { . r r r  r r n d a r c l - a n ^  i n a  : c  r r e  I  I  r

M R .  C R O C K E T T :  Y e s .  T h a t  a c t u a l l y  w a s

6  b e f o r e  m y  L i m e  a t  t h e  a g e n c y ,  a n d  i t  h a s n ' t  b e e n

7  a n  i  s s l t e  v F i -  r r i  q e d  i n  i h i  c  n z n a a o z l i nr - - - - - - ' . . 9 ,  s o  I

I  h a v e n ' l  i n v e s l  i o a r p d  i f  h e r e  ! " ' i t  h  m r r  S t a f f  -

9

1 0

, J U D G E  R E I C H :  T h a t ' s  f i n e .

MR. CROCKETT: I  do know thaL no one

1 1  c l a i m e d  t o  b e  d i s s a t i s f i e d  r ^ ' i t h  t . h e  p r o c e s s  b a c k

1 2  t h e n .

1 3 J U D G E  R E I C H :  T h a t ' S  f i n e .  I  d o n ' I

14  Lh ink  we  need  Lo  pu rsue  i t  f u r the r .  Le t  me  ask

15  a  . [ ew  ques t i ons  to  Mr .  S impson ,  i f  f  cou fd .

1 6 Mr. Simpson, I  assume, because

17 there's no indicat ion to the contrary,  Lhat.

1 A  j - h i q  a n n e . a l  i c  f  i  l a r l  h r r  r r n ' r  i - ' l i " i ^ , , - r r . .u ) l I 9 u t l r q f v f u u 4 f f y ,

19 that  you have not  f i fed i t  on behal f  o f  HAPA.

2 0  I s  l h a t  c o r r e c t ?

l v lK ,  > r r v l r 1J r j l \ :  I  I f  I eo  f  ne  aDDea l

22 before the HAPA board meet ins,  so I  d idn' t  have

(202) 464-24A0
Beta Couft Reporting
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1  t h e  a u t h o r i z a t i o n  o f  t h e  b o a r d  t o  f i l e  o n  t h e i r

2  b e h a l f .  S o  y e s  i s  t h e  s h o r t  a n s w e r .

J U D C E  R E T C H :  D i d  y o u  - -  a n d  _ L  a m

4  t r y ing  to  d i s t i ngu i sh  be tween  you  pe rsona l l y  as

5 opposed to anyone you think was represent ing

6  HAPA -  d id  you  pe rsona l l y  pa r t i  c i pa te  i n  any  o f

7 the proceedings that the CEC conducted this t ine

8 through?

9

l o

' l ' l  
n : r l - i n i n ^ l o  i h "

M R .  S I M P S O N :  Y e s .

JUDGE RETCH: And what .  d id you

I 2 l q R .  S - L M P S O N :  I  a m  a  m e m b e r  o f  t h e

13 board of  d i rectors for  the Hayward Area p lanning

1 4  A s s o c l a t i o n .  I  a f s o  s e r v e  o n  t h e  C i t y  o f

1 5  H a y w a r d ' s  C f e a n  a n d  G r e e n  t a s k  f o r c e .  I  a f s o

16 served as Lhe d i rector  of  the Ci ty  of  Halneard 's

-  ^ L . :  1  . :  ! - -  -L I  suscal  nab1 _t  ] .c 'y  commattee.

1 8

1,9

JUDGE REICH: How did you par t ic ipat .e?
c

MR. SIMPSON: I  - -  when f  found out

20 about t .he process, which was fate in the

21 process, because *-  when the community found out

22  abou t  t he  p rocess ,  i t  wasn ' t  a  f ack  o f  i n te res t ;

Beta Court Reporting
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I  i t  was a lack of  awareness of  what .  was golng on

2 here that  prec luded publ ic  comment  at  th is

3 per iod.  And when T found out .  about  the p l :ocess,

4  f  f o o k e d  a t  t h e  P D O C ,  t h e  F D O C ,  I  t r i e d  t o  g e r

5 in format ion f rom Mr.  Monasm. i th  which I  have

6  g l v e n  r e c o r d s  o f  t h e  e - m a i l s ,  c o m m u n i c a t i o n s

7  w i t h  M r .  M o n a s m i L h .  I  t r i e d  t o  g e t  o n  t h e  C E C

I  f i s t s .  A  n u m b e r  o f  p e o p l  e  L r i e d  t o  g e t  o n  L h e

9  C E C  1 i s t s ,  a n d  w e  h a v e n ' t  g o t t e n  a  r e s p o n s e .

10 JUDGE REICH: When d id you f i rs t  learn

1 1  a b o u t  t h e  P S D  p a r t  o f  t h i s  p r o c e s s ?

L2 MR. SIMPSON: I  fearned about  the pSD

1 3  p a r t  o f  t h e  p r o c e s s  a f t e r  t h e  C E C  s t a f f

L 4  a s s e s s m e n t  - -  a f t e r  t h e  r e v i e w  o f  t h e  C E C  s t a f f

15 assessment . ,  I  rev iewed the Bay Area Ai r  eual i ty

1 6  M a n a g e m e n t  D i s t r i c t  a s s e s s m e n t ,  a n d  s o  I ' d  h a v e

17 to say i t  would be in  the range of  August .

18 , fUDGE REICH: Were the CEC proceedings

19 st i l - l  ongoing at  that  point .?

2 0  M R .  S I M P S O N :  y e s ,  s i r .

2 t  , IUDGE REICH: Did you at  that  point

2 2  f i l e  a n y  c o m m e n t s  w i t h  t h e m ?  D i d  y o u  a t t e m p t  t o

Beta Court Repofting
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1 f i le  any comments vr i th  Lhem? I  am asking you

2 ind iv iduaf ly  as opposed to HAPA.

3  M R .  S I M P S O N :  N o ,  w e  g o t  t h e  l a w y e r ,

4 t lewel  Harpel rudd (?)  and she was represent ing us

5  i n  t h a t  p r o c e s s ,  b u t  w e  a p p a r e n t l y  m l s s e d  t h e

6  d e a d l i n e  f o r  i t .

'JUDGE REICH: Okay.

M R -  S I M P S O N :  W e  w e r e  d e n i e d

9 intervent ion.

1 0 JUDGE REICH: Okay.

11  MR.  CROCKETT:  May  I  j us t  i n te r j ec t ,

12 they \ ,Jere denied intervent i -on because the

13  l i cense  had  aL ready  i ssued  be fo re  Ms .  Harpe l rudd

a4 was even employed or f i led anything with the

15  Commiss ion .

1 5 I  w i f l  r e i t e ra te  Mr .  Monasmi th , s

L7  dec la ra t i on  tha t  t he re  i s  no  reco rd  a t  a l f  o f

18  Mr -  S jmpson ,s  hav ing  eve r  a t tended  any  o t  t he
n

1,9 funct ions of  the Energy Commlssion. or having

20 ever provided any commertt  on any issue

2L indiv idua11y.

22 JUDGE REICH: Apart  f rom the quest ion

Beta Court Repofting
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I  o f  a L L e n d a n c e ,  i s  L h a t  a  c o - r r e c L  s L a l e m e n L ,  a s

2  t o  t h e  p a r t i c i p a t i o n ,  M r .  S i m p s o n ?

M R .  S I M P S O N :  I  d i d  a t t e n d  t h e  C E C

4  m e e t i n g  i n  S a c r a m e n t o ,  a n d  I  d i d  a t t e n d  - -  b u t

5  a g a i n ,  t h a t  i t  i s  c o r r e c t  t h a t  t h a E  w a s  a f t e r

6 the decis ion was made when we d iscovered what

9  \ J r r r g  u r r  .

J U D G E  R E I C H :  Y o u  a t l e n d e d  b u t  d i d  n o t

9 comment  at  that  proceeding - -  I  don ' t  know what

1 0  t h e  n a t u r e  o f  L h e  p r o c e e d i n g  w a s ,  b u t  t h e r e ' s  a

11 d i f ference between aLtending and actual ly

1 2  s p e a k i n g ,  a n d  f  g a t h e r  y o u ' r e  t a l - k i n g  a b o u t

1 1  a l - l  a n A i n a

1 4 M R .  S I M P S O N :  C o r r e c t ,  a n d  w e  h a d  o u r

1  q  I  = r r r r a r  1 - 1 . \ A  r o  t - ^  / - l  ̂  t - L 6  d h ^ r f  i  h ^- P s d ^ f r r Y .

I 6

I 7

1 8

JUDGE REICH: Right .  HAPA.

M R .  S I M P S O N :  Y e s .

JUDGE REICH: Okay.  I  th ink th ls  has

A 9  b e e n  r e a } l y  u s e f u f .  I  t h i n k  w e ' v e  r e a l l y

2 0  c o v e r e d  w h a t  w e  w e r e  s e t t i n g  o u t  t o  t r y i n g  t o

2I  cover .  I  th ink I  do have a bet ter  understanding

22 of  the process and the Board at  th is  point .
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W e r l f  t a k e  t h e  i n f o r m a t i o n  t h a t  w e  h a v e  a n d

v a r i o r r s  d o . U m a n r  q  n l r r s  f h e  f 1 . a n s c r i n t  o f  l h i s

caI l  and determine what  the appropr ia te response

w i l l  b e .

B e c a u s e  t h i s  i s  a  P S D  p r o c e e d i n g .

w e ' d  l i k e  L o ,  i f  p o s s i b l e ,  L - r y  t o  g e L  o u L  a

d r . n  i  c i  a n  f  a  i  r  l r r  n r r i  n l r ' l  r r  l . r o n : r r < o  u , o  r l n

unders tand  tha t  essen t i a l l y  a  fac i l i t y  i s  on

ho ld  un t i l  t h i s  ma t te r  ge ts  reso fved .  So  we

w i I l  o i v e  i f  T  i h i n k  n r i  n r i t v  a f f F n f i o n .  b u t

.rrl. .]1/prl^i d i n.' ..\n/-aran iS tO make SUre that

we are comfortabfe wlth the substance of our

p l r t .  . ^ 5 i n ,  I  w o u f d  l i k e  t o  t h a n k

e v e r y b o d y  f o r  m a k i n g  L h e m s e - l v e s  a v a i . I a b f e .  I

f h i n k  t h i s  w a s  o r r i f  c  u 5 s f u l  a n d  - -

M R .  S I M P S O N :  S i r ,  t h i s  i s  R o b

Simpson.

Can I make some comments on what
t

h a s  b e e n  d l s c u s s e d  h e r e ?

J U D G E  R E I C H :  I f  t h e y  r e l a t e  t o  t h e

f a c t s  o f  r ^ 7 h a t  w a s  d i s c u s s e d ,  y e s ,  s i r ,  y o u  m a y .

M R .  S I M P S O N :  A b s o l u t e l y .  T h e s e  f i s L s

Beta Court Repofting
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I  h ^  l -  h : \ t a  l - \ a , . n  n r a c a n  I  a . 4  1 -  l a a v 6  '  c  h a o h  r ^

content ion that  the pSD not ice ot :  permi t  was

- A h r  f ^  a n ,  ^ F  - L ^ - ^  \  
i s t  s  e x c e n r  l h e  s e ' V i C e

l i s t .  N o w ,  t h e  c o n t e n t i o n  t h a t  t h i s  w a s  s e n c  r o

the serv ice f . is ts  was what  was decfared in  the

M r .  M o n a s m i t h ' s  d e c l a r a t i o n ,  a n d  h e  a t t a c h e s  a

n a n r r  n F  f h 6  / l ^ ^ L a F  I  /- , . _  * * _ , , _ .  - c g .

J U D G E  R E I C H  :  R i  g h t .

M R .  S I M P S O N :  T f  w e  c a n  l o o k  a t  t h a t

d o c k e L  l o g  f o r  a  m o m e n l ,  w h i c h  I  b e l i e v e  i s

E x h i b i t  A  o f  M r .  M o n a s m i t h , s  d e c l a r a t i o n ,  i t

shows the docket  logs - -  the date,  who the i tem

was addressed to,  who i t  was f rom, and the

N o w ,  a s  i L  g e t s  t o  t h e  e n t r y  - -

M R .  C R O C K E T T :  O n  p a g e  1 9 ,  L h i s  a s

Afexander Crocket . t .

M R .  S I M P S O N :  O n  p a g e  1 9 .  T h a n k  y o u ,
?

M r .  C r o c k e t t .  T h i s  d e m o n s t r a t e s  - -  a r e  y o u

there ?

u uuu-E;  I (E i lLH :  I  am tnele,  out  wnac I

d o n r i  w a n t  i s  v n r r  h r e i r : l 1 r ,  t - ^  l -  a l  l  r r c  a l - U f  f

Beta Court Repofting
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t h a t r s  4 l r a a d v  . r \ \ / p r e r ' l  h v  v o r r r  h r i e f s .  b e c a u s e

bel ieve me,  we have read them and we wi l l  read

them, so T just  want  to  make sure that  anyth ing

\ / . ' i r r r - a  r . : i  e i  n . '  n n u r  i c  i n  r a c n n n c , .  r  / 1  f  h F

addi t ional  in format ion - -

M R -  S I M P S O N :  Y e s ,  s i r .  W e  s e e  t h a t

t h i s  i t e m  I r o m  B a y  A r e a  A i r  Q u a I i L y  M a n a g e m e n t

D i s t . r i c t  w a s  a d d r e s s e d  t o  t h e  d o c k e t  u n i t .  T h e

' i tem 
above i t  shows that  i t  uras addressed to the

group of  serv ice l is ts .  The i tem below i t  shows

t h a t  i t .  w a s  a d d r e s s e d  t o  t h e  i n t e r e s t e d  p a r t i e s .

Two above says outs ide agencies,  so th is  shows

r v h o  - -  L h i s  g i v e s  e v i d e n c e  o f  w h o  t h i s

i n f o r m a t . i o n  w a s  s e n t  t o -  I t  d o e s n ' t  s h o w  t h a t

i t  w a s  s e n t  t o  L h e  g r o u p  o f  s e r v i c e  f i s t ,  t h e

i  n f  F r a < l -  a . l  n ' a  r f  i  a <  n r  r t  c i  r l o  a n a n r -  i , -  Jnyone

efse, or the chief  execut ives of  our c i ty or

. ' . \ , r r f  r '  l -  ha  na^h l  -  " rho  asked to  be  invo lved in

i h i  c  n r n c o c q

MR. CROCKETT: I f  I  can respond to

M r .  S i m p s o n ' s  a r g u m e n t  h e r e ,  t h e  t e s t i m o n y  o f

Mr.  Monasmith is  that  documents f ike th is  when

Beta Court Repofting
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they are sent  to  the docket  uni t  are then sent

out  to  a l f  the people who Lhey are sent  out  to .

"lhe l.a: enn r,rhrr ur,^ ̂  t t-ached this document to

M r .  M o n a s m i t h ' s  d e c l a r a t i o n  r , v a s  t o  s h o w  t h a t

M r .  q  i m n q n n  h : d  n n f  € i  l  o d  , l n ' z  h : r i  n n t  f  j  f  e d

a n y  c o m m e n t s  h i m s e l f .  T h e  d o c k e t  e n E r y  l i s t

o b v i o u s l y  s h o w s  L h a t  t h e  P D O C  d r a f t  P S D  p e r m i l

was submit ted to the docket  uni t ,  and then we

h a v e  f h e  j - e q f  i m . n \ /  . r f  M r -  M o n a s m i t h  a S  t o  t h e

p r a c t i c e  o f  t h e  d o c k e t  u n i t .

A n d  t h a t ' s  t h e  e v i d e n c e  t h a t  w e t v e

presented to show that  th is  was mai fed out ,

and we never  contented that  the document  was

s e n l  h \ /  f  h a  n i  q l -  r . i . , l -  t - ^  r ' l  l  F h 6  h - ^ h l  ^  n r h o  i  t- ' "  "  " . t

\ . i /as sent to.  Our content ion is and always

has been that the document was sent to the

docket uni t ,  and then the docket uni t  turned

around and maifed i t  out to the people they

sen t  i t  t o .

JUDGE REICH: Mr.  Simpson, do you have

actuaf knowledge that suggests that th is was not

i n  f a ( - f  s e n f  t o  f h e  n F . 1 n l F  o n  f h F  I i s f s  m O I  a l e

Beta Court Reporting
www. betareporting.com(202) 464-2400 (800) s22-2382



4 6

I

2

3

4

5

6

7

I

9

1 0

1 1

I 2

1 3

I 4

1 5

L 7

1 8

I 9

2 0

2 L

2 2

you s l rnply  asser t ing that  there is  no documented

r e c o r d  t h a t  i t  w a s .

M R .  S I M P S O N :  I  ' m  s a y i n g  t h a r  E h e  o n  I y

c o n t e n t i o n  h a s  b e e n  f r o m  M r .  M o n a s m i L h  t h a t  t h i s

w a s  s e n t  t o  t h e  s e r v i c e  f i s t s -  T h e r e  h a s  b e e n

no content ion that .  i t  was sent  to  any of  the

o t h e r  I  i s L s  L h a L  w a s  p r o v i d e d  t o  y o u  -

JUDGE REICH: Okay.  Is  Lhere anyth ing

e l s e  v . \ i r  w o r r ' l d  I i k e  i _ 6  2 d f , l

M R .  S I M P S O N :  Y e s .  I  w o u l d  l i k e  t o

polnt  out  that  th is  in format ion d id not  become

A \ / : i l e h l F  l ^  t - h o  n r r h l  i n  r r n f  i I  1 1  . l , a v e  l a f e l . .

When you search on the CEC'S \^ 'ebsi te and you

puf l  up the PDOC, the document automatical ly

opens  to  the  second  page .  -L t  sk ips  the  no t i ce ,

and  i t ' s  pos ted  on  May  3 rd ,  wh ich  was  a f te r  t h i s

air  qual i ty hear ing, or workshop, as they cal" l

i t .  So this informat ion was not avai fable.

The  workshop  was  on  Apr i l  25 th .

The air  qual  i ty workshop that asked for

comments from t .he pubf ic --  t .he PDOC was not

n. lsf  ed .n f  hc r-Ec r , 'absi te unt i f  af ter that.

(202) 464-2400
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1  A n d  w h e n  y o u  o p e n  i t ,  y o u  d o n ' t  g e t  t o  t h e

2  n o t i c e  -  t h e  n o t i c e  d o e s  n o f  c o m n l w ,  i t  d o e s

3  n o t  g i v e  u s  t h e  i n f o r m a t i o n  t h a t  t h e  s t a f f

4  assessment  g ives us,  which is  the in format iorr

5  t h a t  w e  n e e d  t o  k n o w ,  t h e  e f f e c t  o n  t h e  a i r

6  q u a l i t y .

The not ice g ives us these number of

I  pounds  o r  t ons  o f  po -L lu tan t ,  bu t  i L  doesn ,L

9  sho \ ^ r  t he  e f fec ts  on  the  a i r  qua l i t y ,  wh ich  i s

10 what is required, to my

11 understanding -  -  by the f  ederaf lar ,J or we

1"2 don' t  know what  to  comment  about .

1 3 JUDGE REICH: Let  me iust  comment  that

14  in  te rms  o f  rev iew ing  no t i ce  under  124 .10 ,  t ha t

15  we  have  no t  i n  t he  pas t  l ooked  to  no t . i  ce  g i ven

15 on the \ , rebsl te as --  sat isfy ing the requirernents

I7  o f  124 .1 ,0 .  So  I  Lh ink  wha t  we  a re  go ing  to  need

18  to  l ook  a t  i s  whe the r  124 .10  has  been  comp l ied

L9 w1th, and I  th ink looking at .  the websi te may not

20  tu rn  ou t  t o  be  a  s ign i f i can t  f ac to r  i n  t ha t .

MR. CROCKETT: I t  miqht  - -  th is  is

22 Al-exander Crockett .  I t  n iqht also be useful  to

Beta Court Reporting
www.betarepofting.com (800) s22-2382(202) 464-2400
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h a v e  M r -  S i m p s o n  s t a t e  w h e n  h e  f i r s t  t r i e d  t o

g e t  t h a t  d o c u m e n t  o f f  t h e  w e b s i t e .

JUDGE REICH: You want  to  respond to

t h a t ,  M r .  S i m p s o n ?  Y o u  s o r t  o f  o p e n e d  t h e  d o o r

to at ]  -

MR. SIMPSON; f  know I  looked at  the

PDOC at  feast  50 t imes on the websi te ,  and i t

n e v e r  b a c k e d  u p  f  . r o m  w h e r e  i t  o p e n e d  L o  t h e  p a g e

before \ ,chere the not ice was.  I  a fways opened i t

expect ing i t  to  open to the f i rs t  page and i t

\ tent  forward,  so I  never  saw the not ice unt l l

t h e s e  p r o c e e d i n g s  s t a r t e d .

Now, the proof  of  serv ice l - is ts

does not  incfude the chief  execut ives of

H a y w a r d ;  i t  d o e s n ' L  i n c f u d e  U . S .  F i s h  a n d

W i l d f i f e ,  w i t h  j u r i s d i c t i o n  o v e r  t h e  a d j a c e n t

p r o t e c t e d  s p e c i e s  a n d  p r o t e c t e d  h a b i t a t ;  i t

does not  inc lude Lhe san F ' r :n . i  < / - r ' \  R^\ f

Conservat ion Development  Commiss ion,  wi th

jur isd ic t ion over  the adjacent  waterr , rays,  the

s h e l l f i s h ;  i L  d o e s  n o t  i n c f u d e  C a l i f o r n i a

Department  of  F ish and came, wi th

Beta Court Repofting
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i r : r i  s d  i  r l -  i  n n  r \ 1 / F r  f  h a  r - r n c i  f  o  w A i a r r ^ r a r /  T t

. l / r a e n  I  t -  i  n a l  r r , 4 a  I  h a  n a ^ ^  |  a  L r h ^  h l r / E  r -  ̂  1 - \ 6v '  ' v  P L v P f !

i n c l t t d c r !  i n  l h e  n l ^ . . a c q  I i k p  a n m m r r n i I  i e -  f 6 1

a  B e t t e r  E n v i r o n m e n t  -

JUDGE REICH: I  th ink at  th is  point  we

a r e  r a : l I r z  h : , r i n a l  I r r  ^ ^ l , o r i  n n  c t , , F F  t h i t' - . -  -  y o u

h a \ / e  n | f  i n  v n r r r  n n c n i n a  c l - : t - a m a h l -  q ^  T  d o n ' t

th ink we need to cont inue, s ince we have your

. ) n F n i r r . t  q j - a f a m e n l  - -  T  h ^ 1 / a  ^ . r - a n l -  F . l  \ / / - \ r  r  r

o p e n i n g  s t a t e m e n t  a s  w e f f  a s  t h e  r e s p o n s e  t o  i t .

I 'm  go ing  to  b r i ng  th i s  p roceed ing

Lo  a  c -Lose .  Aga in ,  Lhank  you  fo r

pa r t i c i pa t i ng  and  w ish  you  a l l  a  good

a f te rnoon .

M R .  C R O C K E T T :  T h a n k  y o u ,  Y o u r  H o n o r .

R E P O R T E R :  H e f f o ,  M r .  C r o c k e t t  - -

MR. SIMPSON: This  is  Rob Simpson

speaking .

J U D G E  R E I C H :  Y e s ,  s i r .

M R .  S I M P S O N :  W i l I  w e  b e  d i s c u s s i n g

t h e  D i s t r i c t ' s  a u t h o r i t y  u n d e r  t h e  d e . L e g a t i o n

- ^ r a 6 m a h l -  ?

Beta Court Repofting
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, fUDGE REICH: We are not  go. ing to be

n i  ^ ^ , ,  ^ ^  lL r r g  d , ,  y  L  r  L r r g  o n  L h  i  S  C a f  _ L  b e y o n d  w h a  I  w e

h a v e  a l r e a d y  d i s c u s s e d -  I t  d o e s n , t  m e a n  t h a t

t h e  B o a r d  w o n ' t  c o n s i d e r  i t -  T h e r e  i s  o b v i o u s l y

] o t s  o f  i s s u e s  t h a t  w e r e  r a i s e d  t h a t  w e  h a v e n ' r

L a l k e d  a b o u t -  B u L  f o r  I h e  p u - r p o s e s  o f  t h j s

c a f l ,  t h a t r s  n o t  a n  i s s u e  w e  w e r e  p l a n n i n g  t o

ge t .  in to .

M R -  S I M P S O N :  B e c a u s e  i L  s e e m s  l i k e

L h e  d e l  e . r ^ f  i . l n  f  n  i h e  : r r t - h n r i  r  r r  . i e  :
I  f o  q

p r e r e q u i  s i L e  L o  t h e  n o L i c e .

,IUDGE REICH: T understand what you

are saying.  And again,  I  t .h ink that  for

purposes of  what  the Board needs,  I  th ink \ , r 'e

have covered what  t .he Board needs at  th is  point .

MR. SIMPSON: Thank you.  May I  know

i  t  f  h e  n e r m i  f  h . e q  h , - o n  c r r e n a n r l a z l  . l r r v i  h d  t - h ^ d ^- u a y r r r u E v  u u !  r r r Y  L r r s - c

I / ! u L e E : L r r r r 9 $ :

J U D G E  R E I C H :  B y  o p e r a t i o n  o f  f e d e r a l

r e g u l a t l o n s ,  t h e  p e r m i t  d o e s  n o t  g o  i n t o  e f f e c t

whi le  th is  proceeding is  before the Board,

M R .  S I M P S O N :  T h a n k  y o u ,  s i r .

Beta Couft Repofting
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J U D G E  R E I C H :  G o o d  m o r n i n g ,  g e n t l  e m e n

l  h a n k  r r n r r  h r r o  h r ' -

MR. CROCKETT: Thank you.

i W h o r a r  r n n n  r r  r n * r ^ v  i m a F e l 1 , '  
" . n q

e  u  e I J P r  u ^ f  , L l

t s ' - ^  r r r ^ n  - J  l ^ . . - - ^ J  \
P . L r t . ,  L r r i =  w d b  c t u j ( J u r  r r s L r ,  /

* * * * *
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